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ORDINANCE NO. -N.S.

ADDING CHAPTER 2.102 TO THE BERKELEY MUNICIPAL CODE
TO ESTABLISH A LABOR PEACE POLICY MINIMIZING LABOR/MANAGEMENT
CONFLICT IN BERKELEY MARINA ZONE

BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That Chapter 2.102 of the Berkeley Municipal Code is added to read as follows:
Chapter 2.102

LABOR PEACE POLICY - MINIMIZING LABOR-MANAGEMENT CONFLICT IN
BERKELEY MARINA ZONE

Sections:

2.102.010 Findings and Purpose.

2.102.020 Definitions.

2.102.030 City of Berkeley—Labor Peace Policy

2.102.040 Procedures to Minimize Disruption Caused by Labor/Management
Conflict.

2.102.050 Applicability and Exemptions.

2.102.060 Prospective Effect.

2.102.070 Preemption.

2.102.080 Severability.



2.102.010 Findings and Purpose.

The Council of the City of Berkeley finds and declares as follows:

A. Berkeley is a world-class tourist destination, welcoming more than a million visitors
annually. The City of Berkeley holds in trust pursuant to the Public Trust Tidelands
grant from the State of California property along and near the City’s waterfront known
as the Berkeley Marina Zone, a major tourist hub and destination. The City leases its
real property along and near the Marina Zone facilities to Hospitality Operation
companies, and in so doing faces the same risks and liabilities as private businesses
participating in management of similar facilities. As a result, the City has an ongoing
Proprietary Interest in the management and use of that Marina real property and
harbor facilities and must make prudent business decisions, as would any private
business, to ensure efficient and cost-effective management of its business
concerns, and to maximize benefit and minimize risk.

B. This Chapter is intended to maximize the returns and minimize the risk to the City’s
Proprietary Interest resulting from possible conflict between Employers leasing, and
operating Hospitality Operations on City property, and Labor Organizations, arising
out of union organizing campaigns, labor negotiations, and disruption that may be
caused by such conflict. Experience of public entities and private employers
demonstrates that union organizing drives and union efforts to secure representation
rights and an initial collective bargaining agreement can deteriorate into protracted
and acrimonious conflict. Such conflict threatens the City’s Proprietary Interest when
private employers enter into leases to use City property, and labor conflict could
jeopardize base rent payments or rent payments calculated on a percentage of
sales. That threat is most acute during the period when a Labor Organization (1)
seeks to gain recognition as the collective bargaining representative for Employees
and (2) if recognized, seeks a First Contract with the Employer.

C. The sole purpose of this Chapter is to protect the City’s Proprietary Interest in the
Hospitality Operation Leases. This Chapter does not favor any particular procedure
for determining employee preference, or lack of preference, regarding Labor
Organization representation, or the outcome of any such procedure; skew such
procedures to favor or hinder any party; interfere with the negotiation, terms, or
scope of a First Contract, if applicable; or express or implement any generally
applicable policy regarding private sector labor/management relations, or regulate
those relations in any way.

2.102.020 Definitions.

“City Manager" means the City Manager of the City of Berkeley or their designee.
“Demand for Recognition Period” means the period during which the Labor Organization
seeks recognition as the collective bargaining representative of the Employees.
“Economic Action” means concerted action initiated or conducted by a Labor
Organization, or Employees acting in concert with a Labor Organization, at the
Employees’ worksite, to bring economic pressure to bear on an Employer, as part of a
campaign to organize Employees or prospective Employees of that Employer, or in
attempting to secure a First Contract, if applicable. “Economic Action” includes such
activities as striking, picketing, or boycotting. “Economic Action” does not include a
lawsuit to enforce this Chapter.

“‘Employee” means anyone performing work for an Employer for compensation relating
to Hospitality Operations on a full-time, part-time, seasonal, or temporary basis,
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including those made available to work for the Employer through a temporary service,
staffing agency, or similar agency.

“‘Employer” means any person or entity, including a subcontractor, with Employees
engaged in Hospitality Operations.

“Hospitality Operations Lease” means a lease, sublease, license, sublicense, or other
means of granting the right to a Hospitality Operation to use Marina Zone property, in
which the City receives rent, a flat fee, or a charge. An “Hospitality Operations Lease”
must be for a term of at least 12 months.

“Hospitality Operation” shall mean any hotel or motel operation, conference center,
restaurant, bar, or other operation primarily engaging in food and beverage service,
meeting the criteria specified in Section 2.102.050.

“Hospitality Operations” means any work done by Employees at or relating to a
Hospitality Operation under a Hospitality Operation Lease.

“First Contract” means the first enforceable contract entered into between an Employer
and a Labor Organization setting one or more terms or conditions of employment.

“First Contract Period” means, if a Labor Organization is recognized as the collective
bargaining representative of Employees, the period between such recognition and
execution of a First Contract.

“Labor Organization” means any organization of any kind, or any agency or employee
representation committee, in which Employees participate and which exists for the
purpose, in whole or part, of dealing with Employers concerning grievances, labor
disputes, wages, rates of pay, hours of employment, or other terms and conditions of
employment.

“Labor Peace Agreement” shall mean a binding and enforceable agreement with any
Employer and a Labor Organization that represents or seeks to represent Hospitality
Operations workers, as described more fully in Section 2.102.040.

“Marina Zone” shall mean all land held in trust by the City of Berkeley pursuant to the
Public Trust Tidelands grant from the State of California to the City of Berkeley, Stats.
1962, Ch. 55; specifically, Aquatic Park and all land, including submerged land, which is
west of Marina Boulevard as it is presently constructed and as if it were extended, in
both northerly and southerly directions, to the Berkeley city limits and all land north of
Spinnaker Way as it is presently constructed and as if it were extended to the shoreline,
to the east, and to the Berkeley city limits, to the west.

“Proprietary Interest” means any nonregulatory arrangement or circumstance in which
the City has a financial or other nonregulatory interest including any of the following:

(1) through a lease of real property that is owned by the City and used for the Hospitality
Operation, the City receives ongoing revenue, excluding government fees, tax revenue,
or assessment revenue, or similar fees and revenues, except for tax revenue under the
circumstances specified in paragraphs (2) and (3) of this subsection;

(2) the City receives ongoing revenue from the Hospitality Operation to repay loans
provided by the City to assist in the development or operation of the project;

(3) the City receives ongoing revenue from the Hospitality Operation to pay debt service
on bonds provided by the City to assist in the development of the project;

(4) the City has assets at risk because it has agreed to underwrite or guarantee the
development of the hospitality operation or loans related to the hospitality operation; or
(5) the City has an ongoing economic and non-regulatory interest at risk in the financial
success of a Hospitality Operation which is likely to be adversely affected by labor-
management conflict, except that no interest shall be considered economic and non-
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regulatory if it arises from the exercise of regulatory or police powers such as taxation
(except as set forth in paragraphs (2) and (3) of this subsection), zoning, or the issuance
of permits or licenses.

“Parties” means an Employer and Labor Organization that has requested to be, or has
been, recognized as the collective bargaining representative of Employees.
“Pre-existing Lease” means any Hospitality Operation Lease entered into before the
effective date of this Chapter.

“Subcontract” means any agreement between the authorized tenant, licensee, or other
user under a Hospitality Operation Lease and another person or entity that contemplates
or permits that other person or entity to operate or manage all or a portion of the
Hospitality Operations.

“Subcontractor” means the person or entity that operates or manages all or a portion of
Hospitality Operations under a Subcontract.

“Substantial Amendment” means an amendment to, or the City’s discretionary renewal
or extension of:

(1) A lease of Marina Zone property entered into before the effective date of this Chapter
that did not include Hospitality Operations but is expanded to include Hospitality
Operations; or

(2) A Pre-existing Lease that provides for, or permits, any of the following:

(i) A new term that extends the duration of the lease beyond that provided in the
Pre-existing Lease;

(i) The right to construct improvements to support or serve Hospitality Operations, if not
previously allowed under the Pre-existing Lease;

(i) Rent credits or potential rent credits to a Marina Zone Hospitality Operation tenant
that may be applied against 25% or more of the fixed rent under the Pre-existing Lease
during the period in which the rent credits may be used; or

(iv) Rent credits or potential rent credits to a Marina Zone Hospitality Operation tenant
that may be applied against 50% or more of the remaining percentage or participation
rent (not including any portion of the rent), if any, under the Pre-existing Lease during
the period in which the rent credits may be used.

2.102.030 City of Berkeley—Labor Peace Policy

A. The City shall not execute Hospitality Operations Lease or Substantial Amendment
providing for the use, development, or operation of a Hospitality Operation within the
Marina Zone in which the City has a proprietary interest, unless and until the project
applicant, developer, or owner, and any operator or manager of the Hospitality
Operation has provided evidence that it has entered into a Labor Peace Agreement
covering the Hospitality Operations as specified pursuant to Section 2.102.040.

B. Each such Hospitality Operations Lease or other contract or agreement shall further
require that any future Subcontractor, tenant, sub-lessee, or manager that operates the
Hospitality Operation shall be required to enter into a Labor Peace Agreement as
specified under Section 2.102.040.

C. The City shall make these requirements express components of any request for
proposal, request for qualifications, or other similar solicitation for a Hospitality Operation
projects.

2.102.040 Procedures to Minimize Disruption Caused by Labor/Management
Conflict.



A. An Employer who receives a written request by a Labor Organization to enter into a
Labor Peace Agreement shall:

(1) Inform the City Manager, within five business days of receiving the request, that a
Labor Organization seeking to represent its Employees has requested the Employer to
enter into a Labor Peace Agreement required by this Chapter;

(2) Enter into a Labor Peace Agreement, with the Labor Organization as to the
Employees it seeks to represent, containing the following provisions:

(i) The Labor Organization, on behalf of itself and its members, in exchange for good
and valuable consideration agrees not to engage in Economic Action against the
Employer during the Demand for Recognition Period, and should the Labor Organization
be recognized, the First Contract Period;

(3) Upon the City Manager’s request, promptly provide to the City Manager a report
attesting to the status of the Employer’'s compliance with the requirements of this
Section 2.102.040, including a statement by any Labor Organization that has requested
that the Employer enter into a Labor Peace Agreement certifying the accuracy of the
Employer’s report; and

(4) Include as a material term in any Subcontract a provision requiring the
Subcontractor(s) to comply with this Chapter. This provision shall be a material and
mandatory term of such Subcontract, and shall state: “Berkeley Municipal Code Chapter
2, commencing at Section 2.102.040, which applies to [Subcontractor], incorporated
herein by reference. To the extent [Subcontractor] employs Employees in Hospitality
Operations within the scope of Berkeley Municipal Code 2.102.040, [Subcontractor]
hereby agrees as a material condition of this subcontract to enter into and abide by a
Labor Peace Agreement with a Labor Organization or Organizations that represents, or
seeks to represent, [Subcontractor's] Employees, if and as required by Chapter 2, and to
otherwise fully comply with the requirements of that Chapter.”

B. In the event that an Employer is unable to agree to terms of a Labor Peace
Agreement with a Labor Organization within thirty (30) days of a written request by a
Labor Organization for a Labor Peace Agreement, the Employer may request to be
excused from such obligations with respect to that Labor Organization. The Employer
and Labor Organization may agree to have the Employer’s request for excuse heard by
a mutually-agreed upon arbitrator for final and binding arbitration. If the Employer and
Labor Organization do not agree to have the Employer’s request for excuse heard by an
arbitrator, then a public hearing shall be held by the City Council on the Employer’s
request for excuse. Notice of the public hearing shall be sent at least ten days before the
public hearing date to the requesting Employer and the subject Labor Organization. The
hearing shall be conducted in the same manner as public hearings for land use, zoning,
landmarks, and public nuisance matters.

The arbitrator or Council may approve a request by the Employer to be relieved of and
excused from its obligations under this Section 2.102.040(A) with respect to the subject
Labor Organization if the arbitrator or Council, after hearing, finds that requiring the
Employer to comply with this Section 2.102.040(A) would be detrimental to the City’s
Proprietary Interests because: a. the Employer has attempted in good faith to reach a
Labor Peace Agreement with the subject Labor Organization, and b. the Labor
Organization has (i) refused to negotiate in good faith to reach a Labor Peace
Agreement or (ii) placed condition(s) on Labor Peace Agreement that are arbitrary and
capricious, in light of practices at other, similar venues that are subject to governmental
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labor peace requirements. The decision of the arbitrator or Council on the Employer’s
request for excuse under this section shall be final and not subject to further review.

C. The City Manager shall include in every Hospitality Operation Lease a provision
requiring the tenant, and any Employers operating under the Hospitality Operation
Lease, to comply with the requirements of this Chapter and all other applicable laws.

2.102.050 Applicability and Exemptions.

A. This Chapter shall not apply to any Employer that does not employ employees in a
Hospitality Operation. The City Manager shall determine the applicability of an
exemption under this subsection A. on a case-by-case basis. Any Employer claiming an
exemption must submit a written request, including the evidentiary basis for the
exemption, to the City Manager within five business days of receiving a request to enter
into a Labor Peace Agreement. The Employer shall have the burden of proving that an
exemption is applicable.

B. This Chapter shall not apply to an Employer if:

(1) The City has no Proprietary Interest in the Hospitality Operation Lease under which
the Employer operates a Hospitality Operation; or

(2) The total floor area of the Hospitality Operation is less than 2,500 square feet; or

1 Fhe-Employeremploysfewer thanten- {10} employees:Or

(23) The Employer operates under a Pre-existing Lease. This exemption applies to an
Employer for the duration of such Pre-existing Lease unless the Pre-Existing Lease is
subject to a Substantial Amendment after the effective date of this Ordinance;_or

(34) The Employer is a signatory to valid and binding collective bargaining agreement(s)
covering all of its Employees at the Marina Zone property; or

(45) The Employer is a governmental agency, and the law would prohibit application of
this Chapter.;

C. Nothing in this Ordinance shall require or compel an employee to be a member of any
labor organization, nor shall it require the developer, operator or any tenant,
subcontractor, or sub-tenant of a Hospitality Operation to recognize a labor organization
as the bargaining representative for its employees or to enter into a collective bargaining
agreement with any labor organization.

2.102.060 Prospective Effect.

This Chapter is intended to have prospective effect only. This Chapter shall be
interpreted to avoid violating any laws that prevent the City from impairing obligations
under any Pre-existing Lease.

2.102.070 Preemption.
Nothing in this Chapter shall be interpreted or applied so as to create any right, power,
or duty in conflict with any Federal or State law.

2.102.080 Severability.

If any word, phrase, sentence, part, section, subsection, or other portion of this Chapter,
or any application thereof to any person or circumstance is declared void,
unconstitutional, or invalid for any reason, then such word, phrase, sentence, part,
section, subsection, or other portion, or the prescribed application thereof, shall be
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severable, and the remaining provisions of this Chapter, and all applications thereof, not
having been declared void, unconstitutional or invalid, shall remain in full force and
effect. The City Council hereby declares that it would have passed this title, and each
section, subsection, sentence, clause and phrase thereof, irrespective of the fact that
any one or more sections, subsections, sentences, clauses or phrases had been
declared invalid or unconstitutional.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be
filed at each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.



